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the children, and to this every daughter of Adam is competent; the
case therefore admits of the contract, being engaged in with respect
to all its effects and of all its effects being obtained from it. But on
account of the prohibition in the sacred text, the legalisation of
generation is not obtained, and such being the case, error is
occasioned, as error is a thing which is the appearance of a proof
and not the substance of one; and as in the present case, the man
has perpetrated an offence for which the stated punishment or hadd,
is not appointed, tazir must be inflicted.

(7)     Whoredom committed by an infant or an idiot does not
induce punishment:

If a boy or an idiot commits whoredom with a woman who
is of mature age and sound judgment, she consenting thereto, in this
case there is no punishment, neither to the boy or the idiot nor to
the woman.20 Ziffer and Shafaii maintain that in this case the woman
incurs punishment; and there is also one tradition of Abu Yousuf to
the same effect, but if a man who is of mature age and sound
judgment commits whoredom with a girl who is an idiot or an infant
capable of copulation, in such case, punishment is incurred by the
man alone, according to all the Doctors. The argument of Ziffer is
that a plea on the part of the woman does not occasion the remission
of punishment with respect to the man and in the same manner, a
plea on the part of the man does not occasion punishment to be
remitted with respect to the woman; because each party is
responsible only for its own act. The arguments of the Doctors is
that the act of whoredom proceeds from the man, the woman being
no more than merely the subject of it, and hence it is that the man
is dominated by the active term in copulation or whoredom and the
woman by the passive.

(8)     Whoredom committed upon compulsion does not subject
to punishment:

If a sovereign prince should compel a man to commit

20.    Al-Marghinani, Al-Hedaya, translated by Charles Hamilton, VoLII
o.p.cit, p.32.